
DRAFT           DRAFT          DRAFT        DRAFT    
DRAFT 
 
 PROGRAMMATIC CONSULTATION GUIDANCE  
 (7/16/03) 
 
 
INTRODUCTION 

 
Under section 7(a)(2) of the Endangered Species Act of 1973, as amended (Act), each Federal 
agency must, in consultation with the Services, ensure that any action it funds, authorizes, or 
carries out will not jeopardize the continued existence of listed species or adversely modify 
designated critical habitat.  In recent years the Services’ section 7 consultation workload has 
increased dramatically resulting in the need to develop techniques to increase the effectiveness of 
the consultation process.  One of the most effective methods of accomplishing this has been the 
implementation of “programmatic consultation” in both the formal and informal consultation 
processes.  As the use of programmatic consultation techniques has increased there has been a 
growing need for guidance to ensure consistency with the various requirements of the Act and its 
implementing regulations.  This guidance document is provided to assist in ensuring this 
consistency.   
 
Programmatic consultation has become a generic term encompassing several different types of 
Endangered Species Act section 7 consultations.  One type evaluates the potential for Federal 
“programs” to affect listed and proposed species and designated and proposed critical habitat, 
hereafter referred to collectively as “listed resources.”  These programs may establish standards, 
guidelines, or design criteria to which future actions must adhere, for example, Forest Service 
Land and Resource Management Plans and Bureau of land management resource management 
plans.  Another type of programmatic consultation that has been effectively used addresses a large 
group of similar actions (e.g., a national forest’s timber harvest program for a particular year) or 
different types of actions proposed within a large geographic area.  These types of programmatic 
consultations address the effects of an identified group of defined actions rather than the standards 
or design criteria that will be used to develop future actions. 
 
Programmatic consultation techniques have the greatest potential to increase the efficiency of the 
section 7 consultation process because much of the effects analysis is completed one time up front 
rather than repeatedly each time a new action, or batch of actions, is proposed.  By completing 
this analysis up front in a programmatic consultation document, the anticipated effects of the 
action agency’s future projects can be added into the environmental baseline prior to their actual 
completion.  This provides predictability for action agencies as they can be assured that the 
effects of their future actions have already been broadly accounted for.  Thus, all other future 
section 7 consultations (i.e., those not covered by the programmatic consultation document) will 
be evaluated within the context of these effects having already been added to the environmental 
baseline.  By completing this analysis up front, the process for completing consultation for future 
actions proposed under the programmatic consultation can be dramatically shortened. 
 
Some of the benefits of programmatic consultations include: 1) better and more cost effective 
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integration of ecosystem/recovery planning activities with agency activities; 2) streamlined 
consultation processes; 3) added predictability for all parties; 4) minimization of the potential 
“piecemeal” effects that can occur when evaluating individual projects out of the context of the 
complete agency program; and 5) the opportunity to better and more efficiently integrate the action 
agency’s 7(a)(1) responsibilities at the program level.   
 
IMPLEMENTING AUTHORITY 
 
There are several points about programmatic consultation processes that need to be established to 
ensure a common understanding and consistent and appropriate implementation: 
 

1. A variety of court decisions have made it clear that Federal agencies must consult 
on the implementation of programs, plans, or strategies that guide the development 
and implementation of future site-specific action (see Pacific Rivers Council v. 
Thomas, 30 F.3d 1050, 1052 - 1053 (9th Cir. 1994); Lane County Audubon Society 
v. Jamison, 958 F.2d 290, 293 (9th Cir. 1992); Silver v. Babbitt, 924 F.Supp. 976 
(D. Ariz. 1995); Silver v. Thomas, 924 F.Supp. 976 (D. Ariz. 1995). 

 
2. In cases where a Federal agency adopts or approves a management plan or strategy 

that will be used to guide the development and implementation of future projects, 
there are typically at least two “tiers” of Federal agency action; the first tier action 
of adopting the management plan or strategy and second tier actions involving 
implementing site-specific projects, such as issuance of an oil and gas lease, under 
the management plan or strategy.  The courts have ruled that the decision to adopt 
plans (or strategies) that guide the implementation of future individual actions, as 
well as each future individual action itself, must complete the requirements of 
section 7 consultation (see Lane County Audubon v. Jamison, at 293; Pacific Coast 
Federation of Fishermen’s Association v. National Marine Fisheries Service; 
Pacific Coast Federation of Fishermen’s Association v. National Marine Fisheries 
Service, 71 F.Supp. 2d 1063 (W.D. Wa. 1999); Pacific Coast Federation of 
Fishermen’s Association v. National Marine Fisheries Service, No. 99-36027 (9th 
Cir. 2001)).1 

 

                                                 
1Note that to the best of our knowledge the courts have not directly addressed this issue in a 

single case, rather, a series of cases must be reviewed to piece together the courts views.  For 
example, while Lane County Audubon v. Jamison addressed the need for consultation at the plan 
level, the Pacific Coast Federation of Fishermen’s Association v. National Marine Fisheries 
Service cases addressed the need for review of future actions implemented under an action 
agency’s plan. 
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3. Each action that may directly or indirectly affect listed species or designated 
critical habitat (in this case, either adoption of the plan or implementation of any 
specific project under that plan) must have the appropriate Endangered Species Act 
effects analysis and associated documentation.  In other words, any action that is 
determined “may affect, but is not likely to adversely affect” a listed species or 
designated critical habitat must have a written concurrence from the Service, while 
any action that is determined to be “likely to adversely affect” listed resources must 
have a complete biological opinion (including an incidental take statement, where 
appropriate2) (Conner v. Burford, 848 F.2d 1441 (9th Cir. 1988), Conner v. Burford, 
605 F.Supp. 107 (D.Mont.1985), Silver v. Babbitt, Silver v. Thomas,). 

 
4. When developing an effects analysis and associated  incidental take statement that 

includes future actions for which insufficient information is available to make 
accurate determinations (e.g., when consulting at the plan level and the specific 
future activities and locations are not yet identified), in the effects analysis the 
Service must provide the benefit of the doubt to the species and develop reasonable 
projections of potential conflicts between activities that can occur under the 
agency’s program and the protection of listed species.  From this, the Service must 
estimate the potential effects and derive the anticipated level of incidental take that 
is likely to occur.  Note that these estimated levels of effects should correspond to 
the maximum level of impacts that may be caused by the action (see Conner v. 
Burford, 848 F.2d 1441, Silver v. Babbitt, Silver v. Thomas). 

 
5. The Service must ensure that the environmental baseline is appropriately tracked 

during implementation of programmatic consultations.  This is described in 
greater detail below. 

 
PROGRAMMATIC CONSULTATION APPROACHES 
 
There are three commonly used programmatic consultation approaches:  Batched, Appended, and 
Tiered.  All three approaches fulfill the standards identified in the “Implementing Authority” 
section above, however, the manner in which they fulfill these requirements differs.  Following 
are brief descriptions of each approach. 
 

                                                 
2This concept is further discussed in the “PROGRAMMATIC FORMAL 

CONSULTATIONS” and “PROCEDURES FOR COMPLETING PROJECT-LEVEL 
CONSULTATION” sections below. 
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3. Batched Programmatic Consultation Approach: The “batched” approach is widely 
used throughout the different regions of the country.  Under this consultation 
approach, the action agency groups, or batches, a series of proposed projects into 
one proposed action and the Services produce a single biological opinion.  If all 
the proposed projects are not likely to adversely affect listed species or designated 
critical habitat, the Services produce a single concurrence letter to fulfill the action 
agency’s consultation requirements.  In effect, several individual consultations are 
combined into one document.  The design of each project is sufficiently developed 
to accurately assess its potential effects and anticipated take, if any.  Thus, the 
effects of each project are evaluated both individually and cumulatively within one 
document.  This approach is only appropriate when the action agency has 
sufficiently developed the details of its future actions to allow for the accurate 
evaluation of their impacts.   

 
4. Appended Programmatic Consultation Approach:  This is a two-stage consultation 

process.  The first stage involves the initial development of a programmatic 
biological opinion, or concurrence if no adverse effects are anticipated, that 
analyzes the potential landscape-level effects that may result from implementing 
the design criteria of the action agencies’ program.  The second stage involves the 
development of appropriate project-specific documentation that addresses the 
specific effects of individual projects proposed under the action agency’s program.  
Upon completion of the project-specific review, the associated documentation is 
appended to the programmatic biological opinion, or concurrence document.  This 
programmatic document, together with  the appended project-specific 
documentation, encompasses the complete consultation document for each 
individual project. 

 
5. Tiered Programmatic Consultation Approach: Like the Appended approach, the 

Tiered approach is a two-stage consultation process with the two stages fulfilling 
the same purposes.  The first stage biological opinion or concurrence, as 
appropriate, evaluates the landscape-level effects of applying the action agency’s 
design criteria to develop future actions.  The second stage results in the 
completion of project-specific documentation that addresses the specific effects of 
each individual project developed through application of the design criteria.  The 
difference between approaches is the manner in which they achieve these purposes.  
Under the Tiered approach, two complete consultation documents, biological 
opinions or concurrence documents, are completed for each stage, with the 
second-stage documents “tiering” to the first-stage document by incorporating 
portions of it by reference.  Thus each action has its own individual consultation 
document that is supported by the programmatic document. 

 
TYPES OF “PROGRAMS” 
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There are a variety of “program” types, each with varying characteristics that present differing 
challenges for section 7 consultation.  The types of programs that are easiest to deal with in 
section 7 consultation are those that have a series of defined actions that are grouped together, for 
example, a National Forest’s annual timber harvest program or “increment.”  These often involve 
a series of defined timber harvest actions that have been grouped into that year’s proposed 
activities for the Forest.  Because these proposed actions are fully developed, it is possible to 
relatively accurately anticipate their potential effects.  Consultations for these programs can 
typically be completed through a “batched programmatic” consultation approach.  Because the 
specifics of each individual action contained within the program are known, a single consultation 
may be completed at the program-level without the need for additional review. 
 
More challenging programs to complete consultation on are those that do not have defined actions, 
but only contain the design standards that will be used to develop future actions.  These programs 
typically contain substantial temporal and spatial uncertainty regarding future actions, resulting in 
corresponding uncertainty regarding potential effects.  This uncertainty results in the need to 
complete two levels of consultation, program- and project-level.  Consultations on these types of 
programs are typically completed using the tiered or appended programmatic consultation 
methods. 
 
Perhaps the most challenging programs to complete consultation on are those that have not defined 
their future projects nor formalized design standards to be applied to the development of future 
actions, but rather contain “goals” for the action agency to achieve.  In reality these goals become 
the design standards, but they are applied to the landscape rather than to individual future projects.  
For example, an action agency’s program may require that as they implement their activities they 
maintain 500 total acres of  listed species habitat.  Thus, they have landscape-level design 
standards as opposed to project-level design standards.  These types of programs typically have 
large amounts of uncertain associated with their future effects.  Consequently, consultation on 
these types of programs often require the Service to work jointly with the action agency to 
development assumptions that can be used to narrow the effects analysis.  More will be discussed 
on this issue in the “UNCERTAINTY” section below. 
 
CONSULTATION, COORDINATION, COOPERATION, AND INFORMATION 
REQUIREMENTS 
 
The consultation, coordination, and cooperation procedures identified in this section are 
appropriate for each of the programmatic consultation types, but they are particularly important for 
the Appended and Tiered approaches.  This is because these two approaches involve the 
completion of program-level consultation documents prior to the development of specific projects; 
thus the consultation will be completed on implementation of the standards the action agency will 
apply when developing its future actions. 
 
In accordance with 50 CFR 402.14(c), to initiate formal section 7 consultation action agencies 
provide the Services with: 
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1. A description of the action to be considered; 

 
2. A description of the specific area that may be affected by the action; 

 
3. A description of any listed species or critical habitat that may be affected by the 

action;           
 

4. A description of the manner in which the action may affect any listed species or 
critical habitat and an analysis of any cumulative effects; 

 
5. Relevant reports, including any environmental impact statement, environmental 

assessment, or biological assessment prepared; and 
 

6. Any other relevant available information on the action, the affected listed species, 
or critical habitat. 

 
When initiating informal consultation an action agency uses this same information to determine 
whether its proposed action is likely to adversely affect listed species; this information is then 
provided to the Services for evaluation. 
 
The Services and action agencies have found that by engaging in early planning and coordination 
while compiling the above information, the Services’ Endangered Species specialists and the 
action agencies’ technical experts can identify and address issues and make appropriate 
adjustments while there is the maximum flexibility to modify project designs.  Such early 
coordination allows managers to make appropriate adjustments to proposed activities during the 
project design phase to incorporate species’ habitat needs, thus facilitating and expediting the 
section 7 consultation process.   
 
During section 7 consultation the Services must: 
 

4. Review all relevant information that is provided by the action agency or is 
otherwise available; 

 
5. Evaluate the current status of the listed and proposed resources to be affected (this 

includes an evaluation of the threats facing these listed and proposed resources), 
and the environmental baseline within the action area; 

 
6.  Evaluate the effects of the proposed action and cumulative effects on the listed and 

proposed resources; 
 

7. Use the above information to determine the effects of the proposed action on the 
conservation status of the listed species (i.e., evaluate the potential for the proposed 
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action to result in jeopardy or adverse modification). (From 50 CFR 402.14(g)).  
 
In addition, the regulations direct the Services to discuss this analysis with the action agency.  The 
early coordination process has been particularly effective when the action agencies and Services 
have jointly completed the requirements of consultation identified above and developed project 
design criteria or standards.  Such design criteria are often identified so that projects can be 
readily classified into one of three consultation effects categories – “no effect,” “not likely to 
adversely affect,” or “likely to adversely affect.”  This approach provides predictability to action 
agencies as they can anticipate the procedures that will be used to complete section 7 consultation 
for projects that meet the specified standards.  Once a project has been developed to meet the 
design criteria, the consultation typically can be completed relatively quickly.  The development 
of design criteria is discussed in further detail below.  Developing projects in a manner that 
ultimately reduces adverse effects to listed and proposed resources can often most effectively 
streamline the consultation process.   
 
Implementation of this process within the action agencies’ programs: (1) lays the foundation for 
the landscape-level perspective needed to implement programmatic consultation procedures that 
can greatly accelerate the consultation process; (2) provides the structure for identifying, 
evaluating, and balancing the short-term risks and long-term benefits of future activities; and (3) 
facilitates the development of section 7 consultation “triggers” (i.e., triggers for informal or formal 
consultation). 
 
Developing Design Criteria 
 
At times, though not in all circumstances, it will be appropriate to develop design criteria or 
standards to guide the development of future projects.  The following process for developing 
design criteria has been adapted from procedures that have been found to be particularly effective 
in streamlining section 7 consultation.  To begin the design criteria development process, the 
Services and action agencies should commit personnel with appropriate biological expertise and 
with expertise related to carrying our the action agency’s program activities.  It is important that 
these personnel function as a unified team with common goals and objectives.  For this reason it 
may be appropriate that each agency’s representatives spend some time becoming familiar with 
the other agencies’ needs and limitations.   
 
Design criteria can be developed through a 5-step process.  These steps are designed to integrate 
species’ needs with the needs of the action agencies and to provide a means to jointly fulfill the 
requirements of section 7 consultation identified in the “Pre-consultation, Coordination, and 
Cooperation” section above.  All available relevant information should be used to complete each 
step.  This information should be updated as necessary. 
 

6. Identify the conservation needs of each listed species.  Using information from 
listing rules, recovery plans, past consultation documents, recovery outlines, etc., 
identify the conservation needs of the species within the context of their feeding, 
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breeding, sheltering, and dispersal.  While these conservation needs may be 
pertinent to the species throughout its range, particular attention should be paid to 
their needs within the action area; 

 
7. Identify the threats to each listed species’ conservation, both range-wide and within 

the action area, along with the level of concern associated with each threat.  The 
threats that the action agencies can influence should be specifically identified.  
When possible, these threats should be categorized by the five listing factors 
identified in section 4 of the Act in order to best facilitate the development of future 
effects analyses; 

 
8. Identify species conservation or management units (e.g., watersheds, action agency 

management districts, resource areas, field offices, etc.), and the threats affecting 
each unit.  These units may be based on various factors such as the ecological roles 
that each will be expected to fulfill in providing for the conservation of the species, 
the different types of actions that will be implemented within the area, differences 
in ecological conditions, etc.  The intent is to maintain flexibility in the scale of 
these units to allow them to vary with the needs of each individual situation.  This 
step should use information developed in the previous steps; 

 
9. Identify species’ conservation goals framed within the context of the action 

agencies’ programs and authorities.  These conservation goals should be derived 
from the information developed in the previous two steps, should consider the 
ecology associated with the predominant habitat types, and should utilize 
information regarding the specific types of future activities the action agencies will 
be proposing.  In this step the biological justification for each goal and potential 
methods for achieving it should be presented.  The goals typically should be broad 
in nature, allowing for flexibility in project designs to meet the needs of individual 
situations.  In other words, they should identify “what” to achieve rather than 
“how” to achieve it; 

 
10. Develop conservation/management unit strategies for implementing future 

activities.  This will typically involve the development of design criteria for future 
projects.  These “sideboards” will be based on the information developed in the 
previous steps and will provide guidance to agency personnel for use in developing 
future actions.  The sideboards should provide for efficient progress towards 
beneficial long-term objectives while ensuring that short-term effects do not rise to 
the level of jeopardy or adverse modification.  If the sideboards are designed 
correctly, and if future projects are developed within them, the action agencies will 
have high assurance of the results of future section 7 consultations.  This 
predictability can be invaluable to planning and preparation processes. 

 
Completion of these steps fulfills two main streamlining objectives.  First, it completes a 
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substantial portion of the effects analysis at one time and early in the consultation process.  In the 
standard consultation process, these steps are typically not completed until the latter part of 
consultation and are repeated for each individual proposed action.  Completing this process early 
and one time is an effective technique for streamlining future consultations.  Second, it will result 
in design criteria that reduce potential adverse effects to listed resources within the constraints of 
the action agency’s needs and provides a predictable consultation process.  Developing 
conservation strategies early in the design process when there is relative flexibility has the 
potential to minimize the costs and disruptions to project planning processes. 
 
improves the action agency’s ability to incorporate them with  
 
UNCERTAINTY 
 
When completing consultation on an action agency’s program standards or design criteria there is 
often uncertainty regarding potential effects due to the action agency’s uncertainty regarding 
specific future projects.  For example, while an action agency may commit to using certain design 
criteria whenever a project will occur within a specified distance of listed species habitat, until the 
projects are fully developed, it may not know how many will fall within this distance.  Thus, the 
total effects that will result from program implementation may not be known.  Or, while the 
action agency may commit to surveying each future project-site prior to implementing activities, 
until they complete the surveys they may not know how many individuals will actually be 
impacted. 
 
As stated previously, when such uncertainty exists, the Services must provide the benefit of the 
doubt to the species and use “reasonable worst case” assumptions.  This results in the Services 
examining the greatest levels of impacts that can occur from projects that meet the program 
standards.  This evaluation is then refined through the project-level consultation.  This approach 
is followed to ensure that the action agency can fulfill its responsibilities under section 7(a)(2) of 
the Act to “insure” that actions implemented under their “program” are not likely to jeopardize the 
continued existence of listed species or result in the destruction or adverse modification of 
designated critical habitat.  Failure to employ this approach and instead limiting the effects 
analysis to address only some of the effects that can result from the program under consultation 
would have the effect of the Services inappropriately narrowing the action agency’s proposed 
action.   
 
However, at times uncertainty regarding the potential effects of future actions developed through 
implementation of the action agency’s program may be so great that it is not possible to accurately 
project the potential effects that may result.  To address these situations the Services should work 
with the action agency to jointly develop “assumptions” that will be used to constrain the effects 
analysis.  Both the action agency and the Services must believe that these assumptions will be met 
as the proposed program is implemented; failure of one of the assumption may result in effects that 
were not analyzed in the biological opinion and the need to reinitiate consultation.  For this reason 
it is important that the agreed upon assumptions be appropriately narrow so as to address only the 
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issues of concern.  For example, for a program that will impact a species that is dependent on 
late-successional habitat there may be concern regarding the potential level of future impacts 
because the program as proposed contains no measures that would limit impacts to 
late-successional habitat types.  As a result the Services would have to analyze the effects of the 
action agency impacting all of the late-successional habitat within the action area.  Alternatively, 
the action agency and Services could jointly develop appropriate assumptions that can be used to 
narrow the effects analysis.  During the ensuing discussions it is determined that concern only 
exists in a few areas within the action area and that the action agency does not foresee substantial 
impacts to these areas.  Therefore, the action agency and Services jointly agree upon limits on the 
impacts to late-successional habitat.  However, rather than applying these limits to all 
late-successional habitat, these limits are narrowly applied only to the areas of concern for the 
listed species.  This results in a jointly developed assumption that no more than the agreed upon 
number of acres of late-successional habitat will be impacted in the areas of concern for the listed 
species. 
 
Through the development of such assumptions, the action agency is essentially agreeing to 
conditions that must be adhered to in order to ensure that the consultation document and any 
accompanying incidental take statement remain valid.  For this reason the assumptions must be 
clearly  documented and monitored as appropriate.  To accomplish this, the Services will 
identify each jointly developed assumption within both the “Description of the Proposed Action” 
and “Effects of the Action” sections of the biological opinion.  Each assumption should be 
identified in the appropriate location; for example, if the assumption that not more than 50 acres of 
wetland fill will occur within a county in any one year is developed, then in the portion of the 
“Description of the Proposed Action” section that talks about wetland fill, the Services will cite the 
previous discussions with the action agency and the resulting jointly developed assumption. 
 
Once the appropriate assumptions are jointly developed, procedures for ensuring that they are met 
should be jointly developed and implemented by the action agency.  In many cases these 
procedures may be as simple as reporting at agreed upon time intervals that each assumption 
continues to be met.  The procedures for monitoring the validity of the assumptions may be 
incorporated into the project design by the action agency, or, in the case of the assumptions 
affecting the potential impacts of take, the procedures may be presented within the incidental take 
statement.  Regardless, like the assumptions themselves, the procedures for monitoring them 
should be jointly developed and agreed upon.  If the monitoring needed to assure the validity of an 
assumption cannot be agreed upon, then it may not be appropriate to use such assumption.  This 
will depend in part on the sensitivity of the effects analysis to the validity of the assumption.  For 
example, if after further analysis it is determined that failure of an assumption would not change 
the results of the effects analysis, then the Services should document this analysis to provide 
justification for not validating the assumption and monitoring would not generally be necessary.   
 
This might particularly be the case when the Services and action agency have agreed to assume 
species presence in the absence of surveys.  For example, if impacts to the species’ habitat are of 
concern to the species’ conservation rather than take of the individuals associated with this habitat, 
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when the project-level review is conducted, the agencies may agree that based on the available 
information and providing the benefit of the doubt to the species, species presence is a valid 
assumption.  The Services would have to clearly and concisely establish the justification for this 
assumption in the biological opinion (e.g., the presence of suitable habitat, the proximity of the 
action area to known species’ locations, the history of the species occurring in similar habitats 
under similar circumstances, etc.).  Then the Services would explain the relative value to the 
conservation of the species of the habitat within the action area as opposed to the individuals 
utilizing that habitat.  The Services would further explain that due to these relative values the 
effects analysis and resulting determinations would be relatively unchanged if the assumption 
holds true or not.  Finally, the Services would use this analysis to justify not validating the 
assumption of species presence through surveys. 
 
The biological opinion should identify the procedures to be followed if at any time it is found that 
an assumption has not been met.  These procedures may include a reassessment of the effects to 
listed species while the action agency continues their operations, they may require the halting of 
activities until the reassessment can be completed, or they may include agreed upon corrective 
measures that are designed to compensate for the unexpected effects.  These procedures will vary 
with individual circumstances and will be dependent on the environmental consequences that 
result, as well as the constraints of the action agency.  When completing consultation, the 
Services must carefully consider the consequences of making incorrect assumptions.  If the 
consequences are sufficient to result in a section 7(a)(2) violation, then the assumption in question 
must be closely monitored and accompanied by compensatory measures that can be implemented 
to avoid such violation in the event of the assumptions failure.  Again, any compensatory 
measures must be jointly developed and agreed upon. 
 
Following is an example of the appropriate use of assumptions in the consultation process. 
 

A land management agency requests programmatic consultation on the implementation of 
a road maintenance program on their land management unit.  This area encompasses an 
entire recovery unit for an endangered butterfly species and supports more than 30 known 
occupied areas.  The land management agency has implemented this road maintenance 
program for many years, but it has only recently come to their attention that they should 
complete section 7 consultation on the program’s implementation.  

 
The butterfly species appears to be maintaining its population numbers in the management 
area and upon further investigation the action agency and Service determine that the 
butterfly species is actually using puddles that form in road potholes to obtain nutrients.  
While this is a beneficial effect of maintaining the road system, an undetermined number of 
butterflies are killed through vehicular collisions.   

 
While evaluating the effects of the proposed action, the Service discovers that the only 
information regarding effects provided by the action agency is that while the proposed 
management activities have been implemented in the past the butterfly population size has 
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remained steady, thus indicating that the proposed actions will not jeopardize the continued 
existence of the species.  The Service’s response to the action agency is that while this is 
an indication that the butterfly population may have reached an equilibrium under the 
current management scheme, to determine the effects of the action (and thus whether 
jeopardy is avoided), the size of the current population (population size with the proposed 
action) must be compared to the population size that would exist without the proposed 
action.  This analysis will provide an indication of the effects of the proposed action and 
allow for an evaluation of the jeopardy potential.  Without completing such an analysis 
the Service may fail to recognize the potential that while the butterfly population has 
remained stable under the existing management regime, this management may have 
actually kept the population from expanding and populating other important areas, thus 
limiting the likelihood of the species surviving and recovering. 

 
While working with the action agency the Service determines that to evaluate the effects 
they need to obtain information regarding: (1) the number of miles of roads that occur 
within butterfly habitat; (2) the average number of potholes that exist per mile of road; (3) 
the frequency of pothole use by butterflies; (4) the average number of vehicles that use the 
roads per unit of time; and (5) the frequency with which a single vehicle strikes butterflies.  
In an effort to assist in evaluating the effects of their proposed action, the action agency 
determines that there are 50 total miles of road within butterfly habitat and based on a quick 
survey, there is an average of 30 potholes capable of puddling water per mile of road.  
After reviewing the scientific literature, base on previous studies in similar areas, the 
Service determines that it is reasonable to expect five percent of the butterflies on the road 
to be taken via vehicles.  However, no information can be found regarding the frequency 
of pothole use by the butterflies or the average number of vehicles that use the roads per 
unit of time. 

 
To address these areas of uncertainty, the Service and action agency meet and jointly 
develop reasonable assumptions to use for the missing pieces of information. Based on 
anecdotal observations of the action agency’s biologists, an assumption regarding pothole 
use of 15 butterflies per pothole during the active hours of the day over the 38 day average 
flight season is jointly developed.  Based on the anecdotal observations of the action 
agency’s maintenance staff, an assumption of 30 cars per hour during the active hours of 
the day during the flight season is developed.  These assumptions are clearly identified in 
the biological opinion and are used by the Service to complete an effects analysis.  The 
results of this analysis indicate that the proposed action is not likely to jeopardize the 
continued existence of the butterfly species.  However, after assessing the sensitivity of 
the effects analysis to the validity of the assumptions, the Service determines that changes 
in the assumptions could greatly affect the outcome of the effects analysis and, therefore, 
of the impacts of the resulting incidental take.  For this reason, under 50 CFR 402.14(i)(3), 
with the agreement of the action agency, the Service requires the action agency to conduct 
monitoring during the first two years of project implementation to confirm the accuracy of 
the assumptions.  Should the monitoring indicate that the assumptions are inaccurate, the 
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consultation would be reinitiated and the effects analysis revised.  
 
Note that in the above example if the action agency had determined that they were unable to 
complete the monitoring, then the Service would have had to complete the effects analysis using 
the “reasonable worst case” values for the areas of uncertainty.  Thus, it is essential that both the 
assumptions as well as the needed monitoring be jointly developed and agreed upon. 
 
PROGRAMMATIC INFORMAL CONSULTATION 
 
For groups of projects or programs that will produce future projects that are not likely to adversely 
affect listed resources, programmatic informal consultation can be completed.  Such an approach 
can lead to better assessments of landscape-level impacts, workload savings, and strengthened 
administrative records.  The greatest workload savings is achieved when the specifics of future 
actions are know with sufficient detail to complete a “batched concurrence.”  Under this approach 
a single concurrence document is produced for a group, or “batch,” of projects that are not likely to 
adversely affect listed resources.  While the short-term workload savings for doing a tiered or 
appended programmatic informal consultation may not be as great without some form of 
“batching” because the project-specific documentation created is similar to a standard concurrence 
letter, tiering or appending to a programmatic document may still strengthen the Federal 
Government’s administrative record.  In addition, such an approach can produce sufficient 
guidance for action agencies to ensure that their actions will avoid adverse effects to listed 
resources.  Both of these factors can provide long-term workload savings.  For information on 
the procedures for completing programmatic informal consultation, see the “PROCEDURES FOR 
CONDUCTING PROGRAMMATIC CONSULTATION” section below. 
 
PROGRAMMATIC FORMAL CONSULTATION 
 
For groups of projects or programs that will produce future projects that are likely to adversely 
affect listed resources, programmatic formal consultation should be conducted and a 
programmatic biological opinion should be completed.  It is important to remember that if even 
one project that is likely to adversely affect listed resources will result from implementation of the 
program or guidelines, then formal consultation must be conducted and a complete biological 
opinion produced.  In addition, if such activities are going to result in incidental take, then the 
biological opinion should be accompanied by an incidental take statement.  Depending on the 
level of project-specific information available at the time of the program-level consultation, the 
incidental take statement may require a project-level review before the incidental take exemption 
takes effect.  Additional information regarding incidental take and incidental take statements can 
be found in the sections that follow below. 
 
Program-level Biological Opinions 
 
For groups of projects or programs that will produce future projects that are likely to adversely 
affect listed resources, regardless of the approach used, programmatic formal consultation must be 
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conducted and a program-level biological opinion must be completed.  In the next section 
(“PROCEDURES FOR COMPLETING PROJECT-LEVEL CONSULTATION”) some of the 
approaches for completing project-level consultation are discussed.  These approaches are used in 
combination with the development of program-level biological opinions.  For this reason it may 
be useful to review this section again once you have completed your review of the following 
sections.   
 
Though there are some differences in the program-level consultation processes depending on 
which approach is pursued, program-level biological opinions contain all of the elements found in 
a standard biological opinion.  The, “PROCEDURES FOR COMPLETING PROJECT-LEVEL 
CONSULTATION” section below contains information regarding the differences in the 
approaches.  However, each program-level biological opinion should contain at least the 
following:    
 

7. Consultation History: Describe the history of activities that led the agencies to the 
development of the proposed action and the completion of biological opinion. 

 
8. Description of the Proposed Action: Provide a detailed description of what is being 

proposed. 
 

A. If the specifics of the individual projects to be implemented under the action 
agency’s program are known, this section should describe these projects in 
sufficient detail to allow complete effects and incidental take analyses to be 
developed.  If sufficient information is provided regarding the future 
actions, additional project-level review is not needed; the program-level 
biological opinion will fulfill the action agency’s consultation requirements 
and the program-level incidental take statement will provide the appropriate 
take exemptions (see “Batched Consultation Approach” section below). 

 
B. If at the time of programmatic consultation the specifics of the future 

projects to be implemented through the proposed program are not known in 
sufficient detail to determine the exact effects that are likely to result, this 
section should describe the proposed program (i.e., the standards, 
guidelines, and jointly developed assumptions) and the types of future 
actions that may result.  The level of specificity for this portion of the 
document will vary depending on the level of detail provided by the action 
agency.  Procedures for completing consultations on future actions 
proposed under the program should also be identified (see “Tiered 
Consultation Approach” and “Appended Consultation Approach” sections 
below).   

 
9. Status of the Species:  Program-level biological opinions often address effects to 

numerous species.  If there are many species, it may be appropriate to incorporate 
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the species accounts as an appendix to the program-level opinion and simply 
summarize the information in the body of document. 

 
10. Environmental Baseline:  Again, if there are many species, it may be more 

appropriate to incorporate the specific environmental baselines for each species as 
an appendix, and include a discussion of the environmental baseline of the action 
area in more general terms in the main body of the opinion. 

 
11. Effects of the Action:  If sufficient information regarding the future individual 

projects is know, describe in detail the manner in which these actions will affect 
listed resources as in a standard biological opinion.  If this level of detail regarding 
future actions is not known, evaluate the manner in which listed and proposed 
resources may be affected by individual future actions implemented in accordance 
with the standards or requirements of the action agency’s program.  This would 
include a discussion of the jointly developed assumption used to complete the 
effects analysis. 

 
To complete the latter process, the Service should evaluate the likely effects to 
listed species and designated critical habitat from projects implemented in 
accordance with the standards or requirements of the action agency’s program.  A 
“conservative” effects analysis must be conducted; that is, the benefit of the doubt 
must be provided to the species and any effects that may result from future actions 
must be analyzed.  Ultimately, the effects analysis must show that when the 
program standards are applied to each project, the net aggregate effects of all 
projects will not be reasonably likely to jeopardize the continued existence of a 
listed species or adverse modify designated critical habitat.  

 
Thus, the effects analysis for programmatic biological opinions is completed on 
two levels.  The first level evaluates the manner in which listed resources may be 
affected by the  individual projects identified by the action agency, or, if specific 
projects are not identified, by individual projects designed and implemented in 
accordance with the standards or requirements of the action agency’s program.  
The second level evaluates the potential landscape-level impacts to listed resources 
that may occur from implementing of all of the individual projects that may be 
developed under the proposed program.  Again, if  at the time of the 
program-level consultation individual projects are not sufficiently developed to 
determine the specific effects that may result, the information provided by the 
action agency regarding the standards of the program is used to evaluate the full 
extent of impacts that may occur.   

 
Thus, during the Services’ analysis, the effects of all potential future actions that 
may be implemented under the program must be evaluated.  For this reason it is 
essential that the action agencies and Services work together in pre-consultation to 
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ensure that the agency’s program contains sideboards that will provide the 
appropriate limits to potential future effects.  If it is possible for an action to meet 
the standards of the program and result in certain effects, these potential effects 
must be analyzed.  To handle this issue the action agency may specify limits on the 
impacts that are anticipated through implementation of the Federal program.  
These limits at times may be achieved through jointly limiting the project design, 
the period of time that the program-level biological opinion is in effect or the total 
amount of impacts allowed.  For example, after five years of implementation or 
300 acres of impact, there may be a requirement that the program-level consultation 
be reinitiated before continuing implementation.  For additional information on 
this subject, see the “UNCERTAINTY” section above. 

 
To ensure that the anticipated effects are not exceeded, the program-level 
biological opinion will identify procedures for monitoring the implementation of 
future projects and associated impacts.  To accomplish this the effects section 
should contain an “Effects Tracking” subsection.  This subsection should quantify 
the impacts, including incidental take, anticipated from implementation of the 
action agency’s program.  This quantification should use a set of metrics for that 
will be analyzed in each project-specific review document so the specific effects of 
all future projects can be tallied and compared to the total analyzed in the 
programmatic biological opinion.  In this manner the Service and action agencies 
can ensure that the effects anticipated and analyzed in the program-level biological 
opinion are not exceeded during implementation of the future projects. 

 
6. Cumulative Effects: Describe the effects of future State, tribal, local or private 

actions that are reasonably certain to occur in the action area.  Future Federal 
actions that are unrelated to the proposed action are not considered in this section 
because they require separate consultation.  This section should be updated, as 
appropriate, whenever it is used to support activities implemented on the ground.  
For additional information on this, see the “Tiered Consultation Approach” and 
“Appended Consultation Approach” sections below. 

 
7. Conclusions: Present the Services' opinion regarding whether the aggregate effects 

of the factors analyzed under "environmental baseline," "effects of the action," and 
"cumulative effects" in the action area - when viewed against the status of the 
species or critical habitat - are likely to jeopardize the continued existence of the 
species or result in destruction or adverse modification of designated critical 
habitat. 

 
8. Incidental Take Statement:  While the primary purpose of conducting section 7 

consultation is to insure the avoidance of jeopardy and adverse modification 
situations, a secondary purpose is to provide action agencies and their applicants 
with an exemption to the prohibitions of section 9 of the Act when appropriate.  
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This is completed through the development of incidental take statements (ITS).  
Incidental take statements for programmatic biological opinions exempt the 
specific take anticipated to result from adoption of the “program” that is the subject 
of consultation.  Based on the effects analysis, the programmatic incidental take 
statement should specify the maximum extent of incidental take that is anticipated 
through implementation of the action agency’s program.  This is a relatively 
straightforward process when the specific future projects to be implemented are 
described with sufficient detail to accurately anticipate the actual effects, and 
therefore, the specific incidental take, likely to result (i.e., when using the “batched 
consultation” approach to address the effects of multiple predetermined actions).  
Because the future proposed projects are known, the incidental take associated with 
them can be exempted and appropriate Reasonable and Prudent Measures, if any, 
along with associated Terms and Conditions that will minimize the impacts of the 
incidental take can be provided without the need for additional review.   

 
This issue is more complicated when addressing the effects of an action agency’s 
“program.”  Because at this point in the consultation process it is likely that 
individual projects will not yet be developed, these incidental take statements are 
typically general in nature encompassing impacts from potential projects designed 
to fit within the program’s standards, requirements, or criteria and they involve 
some form of future review and documentation.  The manner in which they 
complete the future review and documentation will vary depending on the type of 
programmatic consultation process pursued (e.g., tiered or appended approaches).  
For information regarding incidental take statements for these types of consultation 
processes, see the “PROCEDURES FOR COMPLETING PROJECT-LEVEL 
CONSULTATION” section below and Appendix A. 

 
Under the proposed amendment, the Secretary is required to specify the extent of incidental take 
that would not violate Section 7(a)(2) standard.  The phrase “extent of take” is used to allow the 
Secretary flexibility in expressing the point at which incidental takings might result in a violation 
of Section 7(a)(2)... It is not intended that a quota necessarily be established, but rather that Federal 
agencies and permit or license applicants, if any, be provided with notice of the point at which 
incidental takings would result in a violation of Section 7(a)(2) of the Act.  If the specified extent 
of take is exceeded, the Federal agency or permit or license applicant, if any, must immediately 
reinitiate consultation.  (Senate Report No. 97-418, p.21) 
 

9. Conservation Recommendations:  identify discretionary actions the action agency 
can implement relevant to the proposed program and consistent with their section 
7(a)(1) authority.  These conservation recommendations serve several purposes.  
They can suggest how the action agency can assist species conservation in 
furtherance of their responsibilities under section 7(a)(1) of the Act.  They may 
further minimize or avoid the adverse effects of future proposed projects on listed 
species or critical habitat.  They may suggest ways to minimize or avoid the 
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adverse effects of future proposed projects on proposed or candidate species.  
They may also recommend studies to improve the understanding of a species' 
biology or ecology, or of the effects of the action agency’s activities.   

 
10. Reinitiation - Closing Statement: Identify situations, if any, that meet one or all 

of the four reinitiation conditions.  That is, (1) the amount or extent of 
incidental take is exceeded, (2) new information reveals effects of the action 
that may affect listed species or critical habitat in a manner or to an extent 
not previously considered, (3) the action is modified in a manner causing 
effects to listed species or critical habitat not previously considered, and (4) 
a new species is listed or critical habitat designated that may be affected by 
the action. 

 
 
PROCEDURES FOR COMPLETING PROJECT-LEVEL CONSULTATION  
 
In this section three procedures that are appropriate for carrying out program-level consultations 
will be discussed.  These procedures are the batched, tiered, and appended consultation 
approaches.  These approaches may be used individually, or at times, in combination with each 
other or other streamlining techniques. 
 
Batched Consultation Approach 
 
“Project batching” is an established technique that has been used effectively to streamline section 
7 consultations for well over a decade.  Batching can be used both within a standard section 7 
consultation process where a single consultation document is generated to meet the consultation 
requirements for multiple proposed actions, or in combination with other programmatic 
consultation techniques to further streamline consultation.  The batched consultation approach is 
appropriate when the action agency has proposed several projects that all have sufficient 
information to conduct a complete effects and incidental take analysis.  In other words, the 
location, timing, and procedures to be used in each proposed project must be known so the 
Services can fully anticipate their specific effects, including the specific individuals that are likely 
to be incidentally taken.  This level of detail for each project is necessary to use the batched 
consultation approach.3  Under these circumstances the Services can “batch” these multiple 
projects for evaluation within a single biological opinion or concurrence document.  The 
procedures for completing batched consultation documents are the same as for completing 
standard consultation documents; however, depending on the number and complexity of the 

                                                 
3Where this level of detail is lacking, the tiered or appended approaches may be used or 

appropriate assumptions may be jointly developed.  However, careful consideration should be 
given to the use of assumptions due to the need to reinitiate consultation in the event that the 
assumptions fail, thus negating at least some of the benefits achieved from batching. 
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projects being batched, coordinating the evaluation of their effects can be challenging.  To assist 
in addressing this issue it is recommended that effects tables be produced that identify the 
categories and extent of effects for each project.  This can be a useful technique for assessing and 
totaling the effects of each project so the aggregate effects can be evaluated. 
 
Tiered and Appended Consultation Approaches 
 
Often action agencies need to consult on the effects of implementing a “program” prior to having 
specific projects sufficiently developed to conduct complete effects or incidental take analyses.  
For these types of consultations, either the tiered or appended approaches are more appropriate. 
Each involves the initial development of a program-level biological opinion that analyzes the 
potential effects of implementing the Federal agency’s program, and then development of 
appropriate project-specific documentation that addresses the specific effects of each individual 
project that is proposed under the agency’s program.  With the tiered consultation approach, the 
Services complete a “project” biological opinion, including a project-specific incidental take 
statement, that tiers to the programmatic document.  With the appended consultation approach, 
the Services produce project-specific documentation that is physically appended to the 
programmatic biological opinion and incidental take statement in an appendix.  Note that while 
there is added predictability regarding the outcome of the project-level consultations due to the 
successful completion of the program-level consultation, it is still possible to reach a jeopardy or 
adverse modification determination due to changed conditions or unanticipated effects.  
However, the potential for such an outcome is extremely low.  Following are procedures for 
implementing these approaches. 

 
Tiered Consultation Approach 
 
Tiered consultations follow what is often considered to be the “classic” programmatic consultation 
approach.  Under the tiered programmatic consultation process, the project-level consultation 
requirements are completed using a project-level biological opinion as described below. 
 
As individual projects (or batches of projects) are proposed under the program, the action agency 
provides project-specific information that describes each proposed action and the specific areas to 
be affected, identifies the species and critical habitat that may be affected, describes the anticipated 
effects, specifies, if appropriate, that the “anticipated effects from the proposed project are 
consistent with those anticipated and analyzed in the programmatic biological opinion,” and 
describes additional effects, if any, not considered in the programmatic consultation.4  The 
Service reviews this information for each proposed project and this project-specific review is 

                                                 
4For a discussion of the information to provide to initiate section 7 consultation, see 50 

CFR 402.14(c).  It may be appropriate for the action agency to reference, or tier to, the 
informational document(s) provided for the program-level (or “upper tier”) consultation 
document. 
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appropriately documented in the project-specific or “lower-tier” consultation document as 
follows:   
 

Concurrence.  If it is determined that an individual proposed project is not likely to 
adversely affect listed species or designated critical habitat, the Service may complete its 
documentation with a  standard concurrence letter that refers to the programmatic 
document (i.e., it “tiers” to it), and specifies that after reviewing the proposed project 
within the context of the action agency’s program, the Service concurs that the proposed 
project is not likely to adversely affect listed species or designated critical habitat.  It 
should be noted that in cases where the Service concurs that a “not likely to adversely 
affect” determination is appropriate, a standard “stand-alone” concurrence letter (i.e., one 
that does not “tier” to another document) may be used.  However, tiering to a 
programmatic document may strengthen the Federal Government’s administrative record.   

 
Tiered Biological Opinions.  If it is determined that the proposed project is likely to 
adversely affect listed species or designated critical habitat, even if the effects were 
considered in the program-level biological opinion, the Service completes a tiered 
biological opinion with a project-specific incidental take statement.5  This  document, 
while meeting the basic requirements of biological opinions as specified at 50 CFR 
402.14(h), generally requires less effort to complete because it references back, or tiers, to 
the program-level biological opinion.  When incorporating information by reference, the 
exact location (i.e., section name and page number) where the information can be found 
should be provided to minimize the level of effort the reader must expend to find the 
subject information.  This process can result in project-level biological opinions being 
completed in as few as five or six pages.  Project-level biological opinions should include 
at least the following elements: 

 
(11) Introduction: Explain the relationship between the program-level and project-level 

biological opinions, and identify the information used to create each.  This will 
generally include reference to the documents that were used to complete 
programmatic consultation as well as any other documents or information used to 
determine the effects of the proposed project. 

 
(12) Project Description:  Provide a short project summary.  For example, “40 acres of 

suitable foraging habitat will be harvested from the panther watershed (township 
and range) of the Olivia ranger district using shelter wood harvest techniques that 
will leave 70 sq. ft. of basal area per acre.  For a complete description of 

                                                 
5Note that it is not appropriate to provide a concurrence letter stating that the adverse 

effects of the proposed project were considered within the program-level consultation; a biological 
opinion is required for each action that is likely to result in adverse effects to listed species or 
designated critical habitat. 
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shelterwood harvest methods and restrictions employed by the ranger district in this 
timber harvest program, see the ‘Shelterwood Harvest’ section on page 12 of 
September 28, 2000, programmatic biological opinion (Service file number: 
1-1-02-976).” 

 
(13) Status of the Species and Environmental Baseline:  Incorporate by reference the 

Status of the Species and Environmental Baseline sections from the programmatic 
biological opinion and an updated description of the environmental baseline 
incorporating effects that have occurred within the action area of the program (not 
simply the area affected by the specific project currently under review), since the 
last environmental baseline update.  These effects include both those from other 
actions implemented under the action agency’s program as well as actions 
unrelated to the program.  In this manner each project-level biological opinion will 
essentially carry the updated environmental baseline for the action agency’s 
program forward for use by subsequent project-level biological opinions. 

 
(14) Effects Analysis.  Include a detailed discussion of the effects of the proposed 

project on listed species and designated critical habitat.  This will entail a 
summary of the effects of the proposed action and incorporation by reference of the 
pertinent portions of the effects analysis from the program-level biological opinion.  
Generally this section should specify what the proposed action will do to both 
individuals of the species that will be affected as well as the landscape, but it can 
refer back to the program-level biological opinion’s discussion of these types of 
impacts and present any additional information on how the species and habitat will 
be affected by this specific project and how these impacts will affect the species’ 
conservation.  In general, the documentation presented in this step must be 
sufficient to show that the specific effects of the individual proposed project under 
review have been assessed.  For example: 

 
“The proposed timber harvest is anticipated to result 
in the disruption of foraging activities of two 
individuals. [Provide a discussion of the specifics of 
the individuals to be impacted (e.g., past 
reproductive success if known, the role these 
individuals play in the species’ conservation, etc.).]  
For a complete description of the manner in which 
such disruptions of foraging activities impact this 
species, see the ‘Timber Harvest’ subsection of the 
‘Effects Analysis’ section on page 7 of the June, 19, 
2001, programmatic biological opinion.”   

 
This section should conclude with a statement regarding the consistency (or 
inconsistency) of the effects of the proposed project with the effects analyzed in the 
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programmatic biological opinion. 
 

(15) Updated Cumulative Effects Analysis: Cite the cumulative effects section in the 
program-level biological opinion and identify and analyze any additional 
cumulative effects for which information has been ascertained.  Note that for this 
section of the project-level biological opinion, the action area of concern is that of 
the program, not simply the area affected by the specific proposed project under 
review.  Therefore, each project-level biological opinion will essentially track the 
cumulative effects for the program.  If at anytime it is determined that the total 
cumulative effects impacting the program’s action area have increased to the extent 
that the effects to the listed resources have changed, the consultation at the 
program-level should be reinitiated. 

 
(16) Conclusion.  Provide the Service’s opinion on whether the proposed project is 

likely to jeopardize the continued existence of a listed species or result in the 
destruction or adverse modification of critical habitat.  Note that it may be 
necessary to reinitiate consultation at the program-level if an individual project 
generated by the action agency’s program results in a jeopardy or adverse 
modification determination, regardless of whether the action agency ultimately 
decides to implement the project.  The fact that application of the program 
standards resulted in a proposed project that triggered a jeopardy or adverse 
modification determination indicates that the program has effects that the Services 
failed to properly anticipate during the program-level consultation. 

 
(17) Incidental Take Statement: When using the tiered programmatic consultation 

approach, the Services develop a “tiered biological opinion” with an accompanying 
incidental take statement, if appropriate, for each individual project.  Procedure 
for completing the incidental take statement are complicated by not having the 
future projects identified at the time of the program-level consultation.  The 
complication in part comes from the nature of the section 7(a)(2) requirement that 
action agencies “insure” that their actions are not likely to jeopardize the continued 
existence of a listed species or adversely modify designated critical habitat.  While 
section 7(a)(2) of the Act places an affirmative responsibility on the action agencies 
to adequately safeguard listed resources from the effects of their actions, under 
section 7(b)(4) the Services have an affirmative responsibility to identify the 
incidental take that is anticipated to occur from the proposed action and then to 
develop RPMs and T&Cs  for the action agency or their applicants to implement in 
order to minimize the potential impacts of the incidental take. 

 
Because at the time of the program-level consultation the specific future projects 
that the action agency will implement are not yet developed, the specific effects 
that will result are not known with certainty.  As previously stated, when such 
uncertainty exists the Services must provide the “benefit of the doubt” to the listed 
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resources and complete what is sometimes known as a “worst case” effects 
analysis.  While this procedure is appropriate for the effects analysis in order to 
ensure that the purposes of section 7(a)(2) of the Act are achieved, it is not 
appropriate for developing the incidental take statement.  Once the effects analysis 
has been completed and “no-jeopardy” and “no-adverse modification” 
determinations are reached, then it is known that the worst effects, including any 
associated incidental take, the Services reasonably foresees will not violate section 
7(a)(2).  However, exactly which of these effects will occur is not yet known; 
hence, the need to conduct additional consultation when specific projects are 
developed.  In some circumstances this would lead to the Services developing 
measures that are overly restrictive, thus needlessly burdening action agencies and 
their applicants with restrictive measures that are unnecessary.  In other instances 
it may not be possible to develop meaningful conditions that will appropriately 
minimize the impacts of the specific take that results from future projects. 

 
For these reasons, when developing incidental take statements for tiered 
program-level biological opinions, the Services will use the results of the effects 
analysis to identify the “maximum extent” of incidental take that may result from 
implementation of the action agency’s program.  This number can function as an 
indicator for action agencies to let them know when the additive effects resulting 
from their individual actions approach the limits of the Services’ effects analysis.  
As this level of take is approached the action agency may need to reinitiate 
consultation with the Services to ensure that their activities are not disrupted due to 
unanticipated levels of impacts.  However, because the exact incidental take that 
will occur is not known at the time of the program-level consultation, the Services 
cannot exempt it.  The incidental take exemption will be provided in project-level 
biological opinions when the action agency can provide the specifics of their 
actions and the Services can identify the exact take that is likely to result and thus 
develop meaningful RPMs and T&Cs.  The Services will develop standard 
language to handle this situation. 

 
Because take is not exempted until the project-level consultation, final RPMs and 
T&Cs also are not developed until this time.  However, at times it may be 
desirable for the Services to develop and identify at the program-level RPMs and 
T&Cs that they anticipate being included in project-level incidental take 
statements.  If this approach is taken, the Services may identify the circumstances 
under which such conditions would be incorporated or deemed unnecessary.  This 
allows the action agency to plan for their implementation and, if desired, to 
incorporate them into their future project designs.  The goal is to minimize the 
need for additional future conditions through the pre-consultation coordination and 
cooperation process.  The program-level conditions would not become mandatory 
until the incidental take is actually exempted.  Finally, in both program-level and 
project-level incidental take statements the Services should identify procedures for 



DRAFT           DRAFT          DRAFT        DRAFT    
DRAFT 
 

24

monitoring the impacts of the proposed incidental take.  At times only some of the 
monitoring procedures identified in the program-level biological opinion may be 
appropriate for every proposed action.  In these cases, the project-level biological 
opinion should specify which of the procedures is appropriate for the subject 
project.  For language to use in tiered programmatic consultation incidental take 
statements, see Appendix A. 

 
(18) Environmental Baseline Tracking: Provide a statement regarding the specific 

project’s impacts to the environmental baseline (including a restatement of the 
amount of take that is anticipated) and a tallying of the overall impacts to the 
environmental baseline (including the overall amount of take) from all projects 
implemented under the programmatic consultation to date.  The results of this 
section should be used to assist in creating the environmental baseline section for 
the next project-level biological opinion. 

 
(19) Conservation Recommendations:  Incorporate by reference any pertinent 

conservation recommendations from the program-level biological opinion and 
identify any additional  conservation recommendations that are appropriate for the 
specific project under review. 
 

Appended Consultation Approach 
 
Unlike the tiered programmatic consultation approach, with the appended approach a single 
consultation document is generated.  Then as individual projects (or batches of projects) are 
proposed, the action agency provides project-specific information that describes each proposed 
action and the specific areas to be affected, identifies the species and critical habitat that may be 
affected, describes the anticipated effects to listed species and critical habitat, specifies, if 
appropriate, that the anticipated effects from the proposed project are consistent with those 
anticipated in the program-level biological opinion, and describes any additional effects, if any, 
not considered in the programmatic consultation.6  To initiate project-specific review, the action 
agency’s project information and effects analysis should be accompanied by a cover letter 
specifying that the action agency has determined that the proposed project is consistent with the 
program-level biological opinion and reasonable and prudent measures and associated terms and 
conditions, if any.  This cover letter should also request that the proposed project be appended to 
the program-level biological opinion and associated incidental take statement, if appropriate, to 
fulfill the agency’s consultation requirements.  The Service then reviews the information and 
effects analysis provided for each proposed project, documents the results of this review in 
accordance with the guidance provided below, and physically attaches this documentation to the 
program-level biological opinion in an appendix.   

                                                 
6For a discussion of the information to provide to initiate section 7 consultation, see 50 

CFR 402.14(c).  
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Concurrence.  In the case of projects that the Services concur are “not likely to adversely 
affect” listed resources, the Service may complete its documentation with a standard 
concurrence letter that refers to the program-level consultation document and specifies that 
the Service concurs that the proposed project is not likely to adversely affect listed species 
or designated critical habitat.  This letter may either be delivered to the action agency as a 
stand-alone document, or it may be appended to the program-level document.  Again, 
attaching this concurrence to a program-level document may strengthen the Federal 
Government’s administrative record.   

 
Appended Biological Opinion.  If after review it is determined that an individual proposed 
project is “likely to adversely affect” listed resources, is consistent with the program-level 
biological opinion, and will not jeopardize the continued existence of listed species or 
adversely modify designated critical habitat, the Services develop a project-level review 
document (usually two to four pages).  This document is then physically attached to the 
programmatic biological opinion in an appendix.  Project-level review documents should 
contain the following elements:    

 
(1) Introduction.  Explain the relationship between the program-level biological 

opinion and the project-level review document and identify any additional 
information used to create the review document.  

 
(2) Project Description.  Provide a short project summary.  For example, “40 acres of 

suitable foraging habitat will be harvested from the Heli watershed (township and 
range) of the Goude ranger district using shelter wood harvest techniques that will 
leave 70 sq. ft. of basal area per acre.  For a complete description of shelterwood 
harvest methods and restrictions employed by the ranger district in this timber 
harvest program, see the ‘Shelterwood Harvest’ section on page 12 of the 
December 7, 2001, programmatic biological opinion (Service file number: 
1-1-02-976).”;  

 
(3) Status of the Species and Environmental Baseline:  Incorporate by reference the 

Status of the Species and Environmental Baseline sections from the programmatic 
biological opinion and provide an updated description of the environmental 
baseline incorporating effects that have occurred within the action area of the 
program (not simply the area affected by the specific project currently under 
review) since the last environmental baseline update.  These effects include both 
those from other actions implemented under the action agency’s program as well as 
actions unrelated to the program.  In this manner the documentation for each 
individual project will essentially carry the updated environmental baseline for the 
action agency’s program forward for use in subsequent project-level reviews. 

 
(4) Effects Analysis.  Include a detailed discussion of the effects of the proposed 
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project on listed species and designated critical habitat.  This will entail a 
summary of the effects of the proposed action and incorporation by reference of the 
pertinent portions of the effects analysis from the program-level biological opinion.  
Generally this section should specify what the proposed action will do to both 
individuals of the species that will be affected as well as the landscape, but it can 
refer back to the program-level biological opinion’s discussion of these types of 
impacts and present any additional information on how the species and habitat will 
be affected by this specific project and how these impacts will affect the species’ 
conservation.  In general, the documentation presented in this step must be 
sufficient to show that the specific effects of the individual proposed project under 
review have been assessed.  For example: 

 
“The proposed timber harvest is anticipated to result 
in the disruption of foraging activities of two 
individuals. [Provide a discussion of the specifics of 
the individuals to be impacted (e.g., past 
reproductive success if known, the role these 
individuals play in the species’ conservation, etc.).]  
For a complete description of the manner in which 
such disruptions of foraging activities impact this 
species, see the ‘Timber Harvest’ subsection of the 
‘Effects Analysis’ section on page 7 of the December 
7, 2001, programmatic biological opinion (Service 
file number: 3-6-03-33)..”   

   
This section should conclude with a statement regarding the consistency (or 
inconsistency) of the effects of the proposed project with the effects analyzed in the 
body of the program-level biological opinion. 

 
(5) Updated Cumulative Effects Analysis: Cite the cumulative effects section in the 

program-level biological opinion and identify and analyze any additional 
cumulative effects for which information has been obtained.  Note that for this 
section of the project-level documentation, the action area of concern is that of the 
program, not simply the area affected by the specific proposed project under 
review.  Therefore, the documentation for each individual project will essentially 
track the cumulative effects for the program.  If at anytime it is determined that the 
total cumulative effects impacting the program’s action area has increased to the 
extent that the effects to the listed resources have changed, the program-level 
consultation should be reinitiated. 

 
(6) Conclusion:  Provide the Service’s opinion on whether the proposed project is 

likely to jeopardize the continued existence of a listed species or result in the 
destruction or adverse modification of critical habitat.  If a “no-jeopardy” or 
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“no-adverse modification” determination is reached, then this section should 
include language that appends the proposed project to the program-level biological 
opinion.  Note that it may be necessary to reinitiate consultation at the 
program-level if an individual project generated by the action agency’s program 
results in a jeopardy or adverse modification determination, regardless of whether 
the action agency ultimately decides to implement the project.  The fact that 
application of the program standards resulted in a proposed project that triggered a 
jeopardy or adverse modification determination indicates that the program has 
effects that the Services failed to properly anticipate during the program-level 
consultation. 

 
(7) Incidental Take Statement:  Incidental take statements for the Appended approach 

are generated during the development of the program-level biological opinion and 
are general in nature describing the manner in which take is anticipated and 
evaluating the maximum extent of incidental take that may occur given the 
sideboards established by the action agency’s program design standards.  This 
maximum extent of anticipated incidental take is derived from information 
presented in the program-level effects analysis.  As individual projects are 
proposed and evaluated, they will be appended to the programmatic ITS as 
appropriate.  This process is used because while the design standards will be 
established at the time of program-level consultation, the specifics of individual 
projects (e.g., precise locations, exact methods and procedures, etc.) will not.  
Thus, while it is possible to evaluate the estimated overall effects, including take, 
that may occur across the landscape from implementation of projects that meet the 
program standards, it may not be possible to develop the appropriate RPMs and 
T&Cs necessary to minimize the specific take that will occur with each proposed 
project because these are likely to be dependent on the attributes of the specific 
project, project area, and individuals affected. 

 
If appropriate, the program-level incidental take statement will contain RPMs and 
T&Cs that can be implemented on a broad scale (i.e., the plan-level scale) and 
involve minor adjustments or additions to the design standards; however, the goal 
is to eliminate the need for these types of adjustments through the pre-consultation 
coordination and cooperation process.  Program-level incidental take statements 
may also contain a series of RPMs and T&Cs that may be pertinent to some 
projects, but not to others, with direction that the appropriate measures and 
conditions will be identified and applied during the project-level review.  This will 
provide the action agencies with an idea of the measures that are likely to be 
required to minimize the impacts of the take associated with each individual 
project.  As each project is reviewed, the Service will evaluate the need for each of 
the RPMs and T&Cs previously identified in the program-level ITS, or for any 
additional RPMs and T&Cs necessary to minimize the impacts of the anticipated 
take.  The project specific documentation should identify these measures  in a 
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format similar to that used in the ITS of the program-level biological opinion so 
they can be clearly identified.  Note that at times, no additional RPMs will be 
needed.  In these cases, the Service’s project-level documentation should state that 
no RPMs and T&Cs are necessary beyond those contained in the program-level 
incidental take statement. 

 
While each program-level biological opinion will contain an ITS, as appropriate, its 
take exemption will not take effect until each specific project is appended to it.  To 
accomplish this, the project-level documentation for each appended project should 
specify that the take anticipated from implementation of the appended project is a 
subset of that anticipated in the program-level incidental take statement.  For 
example:  

 
“Implementation of the proposed project is 
anticipated to result in the incidental take of two 
individuals associated with 38 of the 300 acres of 
habitat anticipated to be removed under the [action 
agency’s] construction program that was analyzed in 
the October 28th, 2002, program-level consultation 
(Service file number: 2-3-01-76).”   

 
In this way the programmatic ITS is essentially a “vessel” that is filled by the 
incidental take associated with the various projects as they are appended to the 
program-level biological opinion.  When sufficient projects have been appended 
to the programmatic consultation to account for all the incidental take anticipated 
by the program-level ITS (i.e., when the “vessel” is full), no additional projects 
should be added without modification; any new projects proposed to be appended 
to the programmatic document would require reinitiation of consultation to 
determine whether coverage is appropriate (Note that there are similar 
requirements for project effects; that is, when sufficient projects have been 
appended to the programmatic consultation to account for the effects anticipated by 
the program-level biological opinion, activities must stop and consultation should 
be reinitiated and, if appropriate, the biological opinion must be updated before 
additional projects may be appended to it).  It is imperative that the  cumulative 
amount of incidental take exempted by the program-level ITS be appropriately 
tracked.  For appropriate language to use in appended programmatic consultation  
incidental take statements, see Appendix A. 

 
(8) Environmental Baseline Tracking and Conclusions: Provide a statement regarding 

the specific project’s impacts to the environmental baseline (including a 
restatement of the amount of take that is anticipated) and a tallying of the overall 
impacts to the environmental baseline (including the overall amount of take) from 
all projects appended to the program-level biologic opinion and associated ITS to 
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date.  If the project is found to be consistent with the effects evaluated in the 
program-level biological opinion and will not exceed the total effects or incidental 
take anticipated in that biological opinion, state that the project is hereby appended 
to the program-level biological opinion and associated incidental take statement.  
The results contained in this section should be used to assist in creating the 
environmental baseline section for the next project-level review. 

 
 
PROGRAMMATIC CONSULTATION MONITORING AND REVIEW 
 
In addition to the monitoring associated with the confirmation of assumptions used in the effects 
analysis and the reporting requirements contained in the ITS, a comprehensive review of how the 
program-level biological opinion is working and whether its implementing procedures are being 
complied with should be conducted at least annually.  During this review the environmental 
baseline should be reviewed and updated as needed to account for unanticipated effects or the lack 
of anticipated effects.  In addition, the additive effects that resulted from the individual projects 
should be evaluated to ensure that the program-level biological opinion effects analysis is 
accurate.  During this process it may be determined that the program-level biological opinion is 
functioning as anticipated and, therefore, activities should continue, or that adjustments should be 
made.  Although this comprehensive review should be conducted at least annually, the 
program-level consultation should be reinitiated if at any time during implementation of activities 
it is determined that:  (1) the amount or extent of incidental take exempted by the program-level 
biological opinion is exceeded; (2) new information reveals effects of the actions that may affect 
listed resources in a manner or to an extent not considered in the program-level biological opinion; 
(3) the action agency’s activities are subsequently modified in a manner or to an extent that causes 
effects to listed resources that were not considered in the program-level biological opinion; or (4) a 
new species is listed or critical habitat is designated that may be affected by the action. 
 
 
CONCLUSION 
 
This guidance document contains several appropriate methods for completing programmatic 
consultation.  Each approach may not be appropriate for every situation.  The appropriate 
approach will depend on the specifics of each situation (e.g., the level of project specific 
information available at the time of consultation, workload and staffing issues, etc.).  The 
Services should consider these factors along with the desires of the action agency when 
determining the appropriate approach for each individual situation.  However, the ultimate 
decision as to the appropriate consultation approach for any given situation remains with the 
Services. 
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 Appendix A 
 
This appendix will contain Incidental Take Statement language. 


